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2006—Subsec. (h)(5). Pub. L. 109–241 substituted ‘‘Sec-
retary of Homeland Security’’ for ‘‘Secretary of Trans-
portation’’. 

Subsec. (i)(4). Pub. L. 109–163 substituted ‘‘2010’’ for 
‘‘2006’’. 

2002—Subsec. (i)(4). Pub. L. 107–314 substituted ‘‘2006’’ 
for ‘‘2003’’. 

1999—Subsec. (b). Pub. L. 106–31 substituted 
‘‘(a)(1)(C)’’ for ‘‘(a)(1)(G)’’ in last sentence. 

Subsec. (i)(4). Pub. L. 106–65, § 1104(a), substituted 
‘‘February 10, 1996, and before October 1, 2003’’ for ‘‘the 
date of the enactment of the National Defense Author-
ization Act for Fiscal Year 1996 and before October 1, 
1999’’. 

Subsec. (j). Pub. L. 106–65, § 3243, added subsec. (j). 
1998—Subsec. (a)(1)(F). Pub. L. 105–275, § 308(a)(1), 

struck out ‘‘, but only with respect to the United 
States Senate Restaurants’’ after ‘‘Capitol’’. 

Subsec. (a)(2)(viii). Pub. L. 105–275, §§ 308(a)(2), 
309(a)(1)(A), struck out ‘‘of the United States Senate 
Restaurants’’ after ‘‘an employee’’ and ‘‘or’’ after the 
semicolon. 

Subsec. (a)(2)(ix), (x). Pub. L. 105–275, § 309(a)(1)(B), 
added cl. (ix) and redesignated former cl. (ix) as (x). 

Subsec. (b). Pub. L. 105–275, § 309(a)(2), inserted at end 
‘‘The Public Printer may prescribe regulations to effect 
the application and operation of this section to the 
agency specified in subsection (a)(1)(G) of this section.’’ 

1997—Subsec. (a)(1)(F). Pub. L. 105–55, § 310(a)(1), added 
subpar. (F). 

Subsec. (a)(2)(viii), (ix). Pub. L. 105–55, § 310(a)(2), 
added cl. (viii) and redesignated former cl. (viii) as (ix). 

Subsec. (b). Pub. L. 105–55, § 310(a)(3), inserted at end 
‘‘The Architect of the Capitol may prescribe regula-
tions to effect the application and operation of this sec-
tion to the agency specified in subsection (a)(1)(F) of 
this section.’’ 

1996—Subsec. (i). Pub. L. 104–106 added subsec. (i). 
1994—Subsec. (h). Pub. L. 103–337 added subsec. (h). 
1990—Subsec. (a)(1)(E). Pub. L. 101–474, § 5(k)(1), added 

subpar. (E). 
Subsec. (a)(2)(i). Pub. L. 101–509 substituted ‘‘em-

ployee (other’’ for ‘‘employee, other’’, inserted ‘‘or an 
employee whose pay is fixed under section 5376)’’ before 
‘‘whose rate’’, and substituted ‘‘the Executive Sched-
ule’’ for ‘‘GS–18’’. 

Subsec. (b). Pub. L. 101–474, § 5(k)(2), inserted at end 
‘‘However, the Director of the Administrative Office of 
the United States Courts may prescribe regulations to 
effect the application and operation of this section to 
the agencies specified in subsection (a)(1)(E) of this sec-
tion.’’ 

1988—Subsec. (a)(2)(i). Pub. L. 100–325 inserted ref-
erence to Federal Bureau of Investigation and Drug En-
forcement Administration Senior Executive Service. 

1980—Subsec. (a)(2)(vi). Pub. L. 96–465 inserted ‘‘bene-
fits under section 609(b)(1) of the Foreign Service Act of 
1980 or any’’ after ‘‘to receive’’. 

1979—Subsec. (a)(2)(iii). Pub. L. 96–70 substituted 
‘‘areas and installations in the Republic of Panama 
made available to the United States pursuant to the 
Panama Canal Treaty of 1977 and related agreements 
(as described in section 3(a) of the Panama Canal Act 
of 1979)’’ for ‘‘Canal Zone’’. 

1978—Subsec. (a)(2)(i). Pub. L. 95–454 inserted ref-
erence to a member of the Senior Executive Service. 

EFFECTIVE DATE OF 1999 AMENDMENT 

Amendment by section 3243 of Pub. L. 106–65 effective 
Mar. 1, 2000, see section 3299 of Pub. L. 106–65, set out 
as an Effective Date note under section 2401 of Title 50, 
War and National Defense. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Pub. L. 103–337, div. A, title III, § 343(b), Oct. 5, 1994, 
108 Stat. 2722, provided that: ‘‘Subsection (h) of section 
5595 of title 5, United States Code, as added by sub-
section (a), shall apply with respect to pay periods that 
begin on or after the date of the enactment of this Act 
[Oct. 5, 1994].’’ 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–509 effective on such date 
as the President shall determine, but not earlier than 
90 days, and not later than 180 days, after Nov. 5, 1990, 
see section 529 [title III, § 305] of Pub. L. 101–509, set out 
as a note under section 5301 of this title. 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–465 effective Feb. 15, 1981, 
except as otherwise provided, see section 2403 of Pub. L. 
96–465, set out as an Effective Date note under section 
3901 of Title 22, Foreign Relations and Intercourse. 

EFFECTIVE DATE OF 1979 AMENDMENT 

Amendment by Pub. L. 96–70 effective Oct. 1, 1979, see 
section 3304 of Pub. L. 96–70, set out as an Effective 
Date note under section 3601 of Title 22, Foreign Rela-
tions and Intercourse. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–454 effective 9 months after 
Oct. 13, 1978, and congressional review of provisions of 
sections 401 through 412 of Pub. L. 95–454, see section 
415 of Pub. L. 95–454, set out as a note under section 3131 
of this title. 

TRANSFER OF FUNCTIONS 

For transfer of authorities, functions, personnel, and 
assets of the Coast Guard, including the authorities 
and functions of the Secretary of Transportation relat-
ing thereto, to the Department of Homeland Security, 
and for treatment of related references, see sections 
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu-
rity, and the Department of Homeland Security Reor-
ganization Plan of November 25, 2002, as modified, set 
out as a note under section 542 of Title 6. 

REPORT 

Pub. L. 107–314, div. A, title XI, § 1102(b), Dec. 2, 2002, 
116 Stat. 2660, required the President, not later than 
one year after Dec. 2, 2002, to submit to Committees of 
Congress a report on whether the authority under sec-
tion 5595(i) of this title should be made permanent or 
expanded to be made Governmentwide. 

§ 5596. Back pay due to unjustified personnel ac-
tion 

(a) For the purpose of this section, ‘‘agency’’ 
means— 

(1) an Executive agency; 
(2) the Administrative Office of the United 

States Courts, the Federal Judicial Center, 
and the courts named by section 610 of title 28; 

(3) the Library of Congress; 
(4) the Government Printing Office; 
(5) the government of the District of Colum-

bia; 
(6) the Architect of the Capitol, including 

employees of the United States Senate Res-
taurants; and 

(7) the United States Botanic Garden. 

(b)(1) An employee of an agency who, on the 
basis of a timely appeal or an administrative de-
termination (including a decision relating to an 
unfair labor practice or a grievance) is found by 
appropriate authority under applicable law, 
rule, regulation, or collective bargaining agree-
ment, to have been affected by an unjustified or 
unwarranted personnel action which has re-
sulted in the withdrawal or reduction of all or 
part of the pay, allowances, or differentials of 
the employee— 

(A) is entitled, on correction of the person-
nel action, to receive for the period for which 
the personnel action was in effect— 
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(i) an amount equal to all or any part of 
the pay, allowances, or differentials, as ap-
plicable which the employee normally would 
have earned or received during the period if 
the personnel action had not occurred, less 
any amounts earned by the employee 
through other employment during that pe-
riod; and 

(ii) reasonable attorney fees related to the 
personnel action which, with respect to any 
decision relating to an unfair labor practice 
or a grievance processed under a procedure 
negotiated in accordance with chapter 71 of 
this title, or under chapter 11 of title I of the 
Foreign Service Act of 1980, shall be awarded 
in accordance with standards established 
under section 7701(g) of this title; and 

(B) for all purposes, is deemed to have per-
formed service for the agency during that pe-
riod, except that— 

(i) annual leave restored under this para-
graph which is in excess of the maximum 
leave accumulation permitted by law shall 
be credited to a separate leave account for 
the employee and shall be available for use 
by the employee within the time limits pre-
scribed by regulations of the Office of Per-
sonnel Management, and 

(ii) annual leave credited under clause (i) 
of this subparagraph but unused and still 
available to the employee under regulations 
prescribed by the Office shall be included in 
the lump-sum payment under section 5551 or 
5552(1) of this title but may not be retained 
to the credit of the employee under section 
5552(2) of this title. 

(2)(A) An amount payable under paragraph 
(1)(A)(i) of this subsection shall be payable with 
interest. 

(B) Such interest— 
(i) shall be computed for the period begin-

ning on the effective date of the withdrawal 
or reduction involved and ending on a date 
not more than 30 days before the date on 
which payment is made; 

(ii) shall be computed at the rate or rates 
in effect under section 6621(a)(1) of the Inter-
nal Revenue Code of 1986 during the period 
described in clause (i); and 

(iii) shall be compounded daily. 

(C) Interest under this paragraph shall be 
paid out of amounts available for payments 
under paragraph (1) of this subsection. 

(3) This subsection does not apply to any re-
classification action nor authorize the setting 
aside of an otherwise proper promotion by a se-
lecting official from a group of properly ranked 
and certified candidates. 

(4) The pay, allowances, or differentials grant-
ed under this section for the period for which an 
unjustified or unwarranted personnel action was 
in effect shall not exceed that authorized by the 
applicable law, rule, regulations, or collective 
bargaining agreement under which the unjusti-
fied or unwarranted personnel action is found, 
except that in no case may pay, allowances, or 
differentials be granted under this section for a 
period beginning more than 6 years before the 
date of the filing of a timely appeal or, absent 

such filing, the date of the administrative deter-
mination. 

(5) For the purpose of this subsection, ‘‘griev-
ance’’ and ‘‘collective bargaining agreement’’ 
have the meanings set forth in section 7103 of 
this title and (with respect to members of the 
Foreign Service) in sections 1101 and 1002 of the 
Foreign Service Act of 1980, ‘‘unfair labor prac-
tice’’ means an unfair labor practice described 
in section 7116 of this title and (with respect to 
members of the Foreign Service) in section 1015 
of the Foreign Service Act of 1980, and ‘‘person-
nel action’’ includes the omission or failure to 
take an action or confer a benefit. 

(c) The Office of Personnel Management shall 
prescribe regulations to carry out this section. 
However, the regulations are not applicable to 
the Tennessee Valley Authority and its employ-
ees, or to the agencies specified in subsection 
(a)(2) of this section. 

(Added Pub. L. 90–83, § 1(34)(C), Sept. 11, 1967, 81 
Stat. 203; amended Pub. L. 94–172, § 1(a), Dec. 23, 
1975, 89 Stat. 1025; Pub. L. 95–454, title VII, § 702, 
Oct. 13, 1978, 92 Stat. 1216; Pub. L. 96–54, § 2(a)(14), 
Aug. 14, 1979, 93 Stat. 382; Pub. L. 96–465, title II, 
§ 2306, Oct. 17, 1980, 94 Stat. 2165; Pub. L. 100–202, 
§ 101(m) [title VI, § 623(a)], Dec. 22, 1987, 101 Stat. 
1329–390, 1329–428; Pub. L. 101–474, § 5(l), Oct. 30, 
1990, 104 Stat. 1100; Pub. L. 105–261, div. A, title 
XI, § 1104(a), Oct. 17, 1998, 112 Stat. 2141; Pub. L. 
107–68, title III, § 309, Nov. 12, 2001, 115 Stat. 592.) 

HISTORICAL AND REVISION NOTES 

Section of 
title 5 

Source (U.S. Code) Source (Statutes at Large) 

5596(a) .......

5596(b) .......

5596(c) .......

5 App.: 652a. 

5 App.: 652b. 

5 App.: 652c. 

Mar. 30, 1966, Pub. L. 89–380, 

§§ 2–4, 80 Stat. 94, 95. 

In subsection (a)(1), the term ‘‘an Executive agency’’ 
is substituted for ‘‘executive department of the Govern-
ment of the United States’’, ‘‘agency or independent es-
tablishment in the executive branch of such Govern-
ment’’, ‘‘corporation owned or controlled by such Gov-
ernment’’, and ‘‘the General Accounting Office’’ to con-
form to the definition in 5 U.S.C. 105. 

In subsection (b), the word ‘‘employee’’ is substituted 
for ‘‘civilian officer or employee’’ and ‘‘such officer or 
employee’’ to conform to the definition in 5 U.S.C. 2105. 
The words ‘‘on or after the date of enactment of this 
Act’’ and ‘‘taken prior to, on, or after the date of enact-
ment of his Act’’ are omitted as executed and unneces-
sary, since title 5 is restated prospectively and as any 
existing rights are preserved by section 7 of this bill. 

In subsection (c), the word ‘‘employees’’ is sub-
stituted for ‘‘officers and employees’’ to conform to the 
definition in 5 U.S.C. 2105. 

REFERENCES IN TEXT 

The Foreign Service Act of 1980, referred to in subsec. 
(b)(1)(A)(ii), is Pub. L. 96–465, Oct. 17, 1980, 94 Stat. 2071. 
Chapter 11 of title I of the Act is classified generally to 
subchapter XI (§ 4131 et seq.) of chapter 52 of Title 22, 
Foreign Relations and Intercourse. For complete clas-
sification of this Act to the Code, see Short Title note 
set out under section 3901 of Title 22 and Tables. 

Section 6621(a)(1) of the Internal Revenue Code of 
1986, referred to in subsec. (b)(2)(B)(ii), is classified to 
section 6621(a)(1) of Title 26, Internal Revenue Code. 

Sections 1101, 1002, and 1015 of the Foreign Service 
Act of 1980, referred to in subsec. (b)(5), are classified to 
sections 4131, 4102, and 4115, respectively, of Title 22, 
Foreign Relations and Intercourse. 
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AMENDMENTS 

2001—Subsec. (a)(6), (7). Pub. L. 107–68 added pars. (6) 
and (7). 

1998—Subsec. (b)(4), (5). Pub. L. 105–261 added par. (4) 
and redesignated former par. (4) as (5). 

1990—Subsec. (a)(2). Pub. L. 101–474, § 5(l)(1), sub-
stituted ‘‘Courts, the Federal Judicial Center, and the 
courts named by section 610 of title 28’’ for ‘‘Courts’’. 

Subsec. (c). Pub. L. 101–474, § 5(l)(2), substituted ‘‘em-
ployees, or to the agencies specified in subsection (a)(2) 
of this section’’ for ‘‘employees’’. 

1987—Subsec. (b)(2) to (4). Pub. L. 100–202 added par. 
(2) and redesignated former pars. (2) and (3) as (3) and 
(4), respectively. 

1980—Subsec. (b)(1). Pub. L. 96–465, § 2306(1), inserted 
in subpar. (A)(ii) ‘‘or under chapter 11 of title I of the 
Foreign Service Act of 1980’’ after ‘‘chapter 71 of this 
title,’’. 

Subsec. (b)(3). Pub. L. 96–465, § 2306(2), inserted ‘‘and 
(with respect to members of the Foreign Service) in 
sections 1101 and 1002 of the Foreign Service Act of 
1980’’ after ‘‘section 7103 of this title’’, and ‘‘and (with 
respect to members of the Foreign Service) in section 
1015 of the Foreign Service Act of 1980’’ after ‘‘section 
7116 of this title’’. 

1979—Subsec. (c). Pub. L. 96–54 substituted ‘‘Office of 
Personnel Management’’ for ‘‘Civil Service Commis-
sion’’. 

1978—Subsec. (b). Pub. L. 95–454 substituted provi-
sions relating to corrective measures applicable to an 
employee who, on the basis of a timely appeal or an ad-
ministrative determination, including a decision rel-
ative to an unfair labor practice or grievance, is found 
by an appropriate authority under applicable law, rule, 
regulation, or collective bargaining agreement to have 
been affected by an unjustified or unwarranted person-
nel action, for provisions relating to corrective meas-
ures applicable to an employee who, on the basis of an 
administrative determination or a timely appeal, is 
found by an appropriate authority under applicable law 
or regulation to have undergone an unjustified or un-
warranted personnel action. 

1975—Subsec. (b)(2). Pub. L. 94–172 struck out in intro-
ductory clause provision relating to prohibition on 
leave credit cumulated in excess of maximum allowed 
under law or regulations, and added subpars. (A) and 
(B). 

EFFECTIVE DATE OF 2001 AMENDMENT 

Pub. L. 107–68, title III, § 309, Nov. 12, 2001, 115 Stat. 
592, provided that the amendment made by section 309 
is effective for all personnel actions taken on or after 
Nov. 12, 2001. 

EFFECTIVE DATE OF 1987 AMENDMENT 

Pub. L. 100–202, § 101(m) [title VI, § 623(b)], Dec. 22, 
1987, 101 Stat. 1329–390, 1329–429, provided that: 

‘‘(1) GENERALLY.—Except as provided in paragraph 
(2), the amendments made by subsection (a) [amending 
this section] shall take effect on the date of the enact-
ment of this Act [Dec. 22, 1987], and shall apply with re-
spect to any employee found, in a final judgment en-
tered or a final decision otherwise rendered on or after 
such date, to have been the subject of an unjustified or 
unwarranted personnel action, the correction of which 
entitles such employee to an amount under section 
5596(b)(1)(A)(i) of title 5, United States Code. 

‘‘(2) EXCEPTION.— 
‘‘(A) CASES IN WHICH A RIGHT TO INTEREST WAS RE-

SERVED.—The amendments made by subsection (a) 
[amending this section] shall also apply with respect 
to any claim which was brought under section 5596 of 
title 5, United States Code, and with respect to which 
a final judgment was entered or a final decision was 
otherwise rendered before the date of the enactment 
of this Act [Dec. 22, 1987], if, under terms of such 
judgment or decision, a right to interest was specifi-
cally reserved, contingent on the enactment of a stat-
ute authorizing the payment of interest on claims 
brought under such section 5596. 

‘‘(B) METHOD OF COMPUTING INTEREST.—The amount 
of interest payable under this paragraph with respect 
to a claim shall be determined in accordance with 
section 5596(b)(2)(B) of title 5, United States Code (as 
amended by this section). 

‘‘(C) SOURCE.—An amount payable under this para-
graph shall be paid from the appropriation made by 
section 1304 of title 31, United States Code, notwith-
standing section 5596(b)(2)(C) of title 5, United States 
Code (as amended by this section) or any other provi-
sion of law. 

‘‘(D) DEADLINE.—An application for a payment 
under this paragraph shall be ineffective if it is filed 
after the end of the 1-year period beginning on the 
date of the enactment of this Act [Dec. 22, 1987]. 

‘‘(E) LIMITATION ON PAYMENTS.—Payments under 
this paragraph may not be made before October 1, 
1988, except that interest shall continue to accrue in 
accordance with [section] 5596(b)(2)(B) of title 5, 
United States Code.’’ 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–465 effective Feb. 15, 1981, 
except as otherwise provided, see section 2403 of Pub. L. 
96–465, set out as an Effective Date note under section 
3901 of Title 22, Foreign Relations and Intercourse. 

EFFECTIVE DATE OF 1979 AMENDMENT 

Amendment by Pub. L. 96–54 effective July 12, 1979, 
see section 2(b) of Pub. L. 96–54, set out as a note under 
section 305 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–454 effective 90 days after 
Oct. 13, 1978, see section 907 of Pub. L. 95–454, set out as 
an Effective Date note under section 1101 of this title. 

EFFECTIVE DATE OF 1975 AMENDMENT 

Pub. L. 94–172, § 1(b), Dec. 23, 1975, 89 Stat. 1025, pro-
vided that: ‘‘The amendment made by subsection (a) 
[amending this section] shall apply to any employee 
found, on or after March 30, 1966, to have undergone an 
unjustified or unwarranted personnel action the correc-
tion of which entitled or entitles such employee to the 
benefits provided under section 5596 of title 5, United 
States Code.’’ 

LUMP-SUM PAYMENTS FOR FORMER EMPLOYEES NOT ON 
THE ROLLS ON DECEMBER 23, 1975 

Pub. L. 94–172, § 2, Dec. 23, 1975, 89 Stat. 1025, provided 
that: ‘‘With respect to former employee (except a 
former employee referred to in section 3 of this Act) 
[set out as a note below] who is not on the rolls on the 
date of the enactment of this Act [Dec. 23, 1975], annual 
leave, which was not credited under section 5596 of title 
5, United States Code, because it was in an amount that 
would have caused the amount of leave to the employ-
ee’s credit to exceed the maximum amount of the leave 
authorized for the employee by law or regulation, is 
subject to credit and liquidation by lump-sum payment 
only if a claim therefor is filed within three years im-
mediately following the date of the enactment of this 
Act with the agency by which the employee was em-
ployed when the lump-sum payment provisions of sec-
tion 5551 of title 5, United States Code, last became ap-
plicable to such employee. Payment shall be by that 
agency at the salary rate in effect on the date the 
lump-sum payment provisions became applicable.’’ 

LUMP-SUM PAYMENTS FOR POSTAL EMPLOYEES NOT ON 
THE ROLLS ON DECEMBER 23, 1975 

Pub. L. 94–172, § 3, Dec. 23, 1975, 89 Stat. 1025, provided 
that: 

‘‘(a) With respect to a former employee of the Post 
Office Department or a former employee of the United 
States Postal Service who had prior civilian service 
with the Post Office Department or other Federal agen-
cy, who is not on the rolls on the date of the enactment 
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of this Act [Dec. 23, 1975], annual leave which was ac-
crued before July 1, 1971, but was not credited under 
section 5596 of title 5, United States Code, because it 
was in an amount that would have caused the amount 
of leave to his credit to exceed the maximum amount 
of the leave authorized for the employee by law or reg-
ulation, is subject to credit and, liquidation by lump- 
sum payment only if a claim therefor is filed within 3 
years immediately following the date of enactment of 
this Act with the Postal Service. Payment shall be by 
the Postal Service at the salary rate in effect on the 
date the lump-sum payment provisions of section 5551 
of title 5, United States Code, or comparable provisions 
of regulations of the Postal Service, as appropriate, 
last became applicable to the former employee. 

‘‘(b) With respect to a present employee of the Postal 
Service who had prior Federal civilian service with the 
Post Office Department or other Federal agency, an-
nual leave which was accrued before July 1, 1971, but 
was not credited under section 5596 of title 5, United 
States Code, because it was in an amount that would 
have caused the amount of leave to the employee’s 
credit to exceed the maximum amount of the leave au-
thorized for the employee by law or regulation, is sub-
ject to credit and liquidation by lump-sum payment 
only if a claim therefor is filed with the Postal Service 
within three years immediately following the date of 
the enactment of this Act [Dec. 23, 1975]. Payment shall 
be by the Postal Service at the salary rate in effect on 
the date of the enactment of this Act.’’ 

§ 5597. Separation pay 

(a) For the purpose of this section— 
(1) the term ‘‘Secretary’’ means the Sec-

retary of Defense; 
(2) the term ‘‘defense agency’’ means an 

agency of the Department of Defense, as fur-
ther defined under regulations prescribed by 
the Secretary; and 

(3) the term ‘‘employee’’ means an employee 
of a defense agency, serving under an appoint-
ment without time limitation, who has been 
currently employed for a continuous period of 
at least 12 months, except that such term does 
not include— 

(A) a reemployed annuitant under sub-
chapter III of chapter 83, chapter 84, or an-
other retirement system for employees of 
the Government; or 

(B) an employee having a disability on the 
basis of which such employee is or would be 
eligible for disability retirement under any 
of the retirement systems referred to in sub-
paragraph (A). 

(b) In order to avoid or minimize the need for 
involuntary separations due to a reduction in 
force, base closure, reorganization, transfer of 
function, workforce restructuring (to meet mis-
sion needs, achieve one or more strength reduc-
tions, correct skill imbalances, or reduce the 
number of high-grade, managerial, or super-
visory positions), or other similar action affect-
ing 1 or more defense agencies, the Secretary 
shall establish a program under which separa-
tion pay may be offered to encourage eligible 
employees to separate from service voluntarily 
(whether by retirement or resignation). 

(c) Under the program, separation pay may be 
offered by a defense agency only— 

(1) with the prior consent, or on the author-
ity, of the Secretary; and 

(2) to employees within such occupational 
groups or geographic locations, or subject to 
such other similar objective and nonpersonal 

limitations or conditions, as the Secretary 
may require. 

A determination of which employees are within 
the scope of an offer of separation pay shall be 
made only on the basis of consistent and well- 
documented application of the relevant criteria. 

(d) Such separation pay— 
(1) shall be paid in a lump-sum or in install-

ments; 
(2) shall be equal to the lesser of— 

(A) an amount equal to the amount the 
employee would be entitled to receive under 
section 5595(c) if the employee were entitled 
to payment under such section; or 

(B) $25,000; 

(3) shall not be a basis for payment, and 
shall not be included in the computation, of 
any other type of Government benefit; 

(4) shall not be taken into account for pur-
poses of determining the amount of any sever-
ance pay to which an individual may be enti-
tled under section 5595 based on any other sep-
aration; and 

(5) if paid in installments, shall cease to be 
paid upon the recipient’s acceptance of em-
ployment by the Federal Government, or com-
mencement of work under a personal services 
contract, as described in subsection (g)(1). 

(e) No amount shall be payable under this sec-
tion based on any separation occurring after 
September 30, 2003. 

(f) The Secretary shall prescribe such regula-
tions as may be necessary to carry out this sec-
tion. 

(g)(1) An employee who receives separation 
pay under this section on the basis of a separa-
tion occurring on or after the date of the enact-
ment of the Federal Workforce Restructuring 
Act of 1994 and accepts employment with the 
Government of the United States, or who com-
mences work for an agency of the United States 
through a personal services contract with the 
United States, within 5 years after the date of 
the separation on which payment of the separa-
tion pay is based shall be required to repay the 
entire amount of the separation pay to the de-
fense agency that paid the separation pay. 

(2) If the employment is with an Executive 
agency, the Director of the Office of Personnel 
Management may, at the request of the head of 
the agency, waive the repayment if the individ-
ual involved possesses unique abilities and is the 
only qualified applicant available for the posi-
tion. 

(3) If the employment is with an entity in the 
legislative branch, the head of the entity or the 
appointing official may waive the repayment if 
the individual involved possesses unique abili-
ties and is the only qualified applicant available 
for the position. 

(4) If the employment is with the judicial 
branch, the Director of the Administrative Of-
fice of the United States Courts may waive the 
repayment if the individual involved possesses 
unique abilities and is the only qualified appli-
cant available for the position. 

(5) If the employment is without compensa-
tion, the appointing official may waive the re-
payment. 

(h)(1)(A) In addition to any other payment 
that it is required to make under subchapter III 
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